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I. INTRODUCTION & IDENTITY OF PETITIONER 

Pursuant to the broad powers of local self-government 

embodied in the optional municipal code, the City of Black 

Diamond (“City”) has long provided for an appointive office of 

City Attorney. Repeated references to the specific powers and 

duties of the City Attorney in the Black Diamond Municipal 

Code (“BDMC”) confirm the establishment of this office, which 

is further supported by the City’s longstanding custom and 

practice of the Mayor appointing counsel to fill that role.  

The Court of Appeals’ decision substantially intrudes on 

the City’s power to establish appointive offices as it sees fit, so 

long as its action does not conflict with state law. Although no 

statute or constitutional provision requires the City to do more 

than it did here, the Court of Appeals reversed the trial court’s 

grant of summary judgment to the City and held that the only 

way it may “provide for” the appointive office of City Attorney 

is to pass a separate ordinance expressly creating the office and 

describing exactly how it will be filled. By negating a City office 
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established in compliance with state law, the decision 

substantially undermines the constitutional home rule principles 

on which the optional municipal code is based. This Court should 

review this significant constitutional issue. 

Additionally, by holding that separate counsel hired by a 

faction of the City Council to challenge the Mayor’s authority 

may recover attorney fees at public expense even where 

counsel’s lawsuit was dismissed with prejudice, the Court of 

Appeals’ decision conflicts with the Division II Court of 

Appeals’ authority that such counsel must prevail on the 

substantive issues to the benefit of the City to recover fees. And 

the decision further conflicts with this Court’s and the Court of 

Appeals’ precedent that a dismissal with prejudice constitutes a 

final judgment on the merits.  

Finally, the Court of Appeals’ decision vastly expands the 

circumstances under which separate counsel hired by a faction of 

City government may recover fees at public expense, 

incentivizing politically motivated litigation and inefficient 
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resolution of intragovernmental disputes. It also calls into 

question the validity of any city office whose establishment does 

not meet the Court’s exacting standard. The decision will thus 

broadly impact local jurisdictions statewide, and this Court 

should review this issue of substantial public interest. 

The City therefore respectfully requests that the Court 

accept review under RAP 13.4(b)(1)-(4). 

II. COURT OF APPEALS DECISION 

The Court of Appeals issued its published opinion on 

December 27, 2021. See Appendix A. The opinion reverses the 

trial court’s grant of summary judgment to the City and remands 

for further proceedings. 

III. ISSUES PRESENTED FOR REVIEW 

1. Did the Court of Appeals err in reversing the 

dismissal of Plaintiffs’ claims where the Mayor had sole 

authority under chapter 35A.12 RCW and the BDMC to appoint 

a City Attorney, the City Council lacked statutory authority to 

contract for its own separate legal services, and the narrow 



4 
 

20044 00025 ij3065306t.004               

circumstances under which a city council has implied authority 

to hire separate counsel at city expense did not exist? 

2. Did the Court of Appeals err in holding that, despite 

the BDMC’s numerous references to the powers of the City 

Attorney and the City’s longstanding custom and practice of the 

Mayor appointing a designated City Attorney, the Mayor lacked 

authority to appoint the City Attorney under RCW 35A.12.090 

because the City Council had not passed a separate ordinance 

expressly and specifically establishing the office and describing 

exactly how it would be filled? 

3. Did the Court of Appeals err in holding that 

attorneys retained by the Mayor were not appointive officers 

because their legal services agreements did not provide for a 

salary or a set term and were more consistent with RCW 

35A.12.020’s alternative method of obtaining legal advice 

through a reasonable contractual arrangement?  

4. Did the Court of Appeals err in holding that the City 

Council had primary authority to contract for legal services, to 
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terminate attorneys appointed by the Mayor, and to retain or 

terminate counsel by resolution, and that the Mayor had no 

power to veto those decisions?   

IV. STATEMENT OF THE CASE 

A. The City Is Governed by Title 35A RCW. 

The City is a noncharter code city incorporated under the 

optional municipal code, Title 35A RCW. The City has adopted 

a mayor-council plan of government, whereby government is 

vested in an elected mayor and, at all times relevant here, an 

elected five-member council. See BDMC § 1.08.010; RCW 

35A.12.010. 

Title 35A RCW grants mayors “the power of appointment 

and removal of all appointive officers and employees” and 

requires council confirmation of such appointments only when 

required by charter or ordinance. RCW 35A.12.090. RCW 

35A.12.020 identifies certain appointive officers, including a 

city clerk and a chief law enforcement officer, and requires code 

cities to obtain legal counsel by one of two means: 
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Provision shall be made for obtaining legal counsel 
for the city, either by appointment of a city attorney 
on a full-time or part-time basis, or by any 
reasonable contractual arrangement for such 
professional services. 

The statute further provides that the “appointive officers shall be 

those provided for by charter or ordinance,” and the authority, 

duties, qualifications, and compensation of those officers “shall 

be prescribed” by charter or ordinance. Id.  

Elsewhere, however, Title 35A expressly contemplates 

situations where an appointive officer’s qualifications are not 

prescribed in the city’s ordinances or charter. In such cases, the 

mayor retains authority to appoint, but “[c]onfirmation of 

mayoral appointments by the council may be required.” RCW 

35A.12.090 (emphasis added). Similarly, the statute expressly 

contemplates that the term of an appointive office may be 

unspecified by the city’s charter or ordinances, in which case 

such “[a]ppointive offices shall be without definite term.” Id. 

In turn, Title 35A grants city councils “the powers and 

authority granted to the legislative bodies of [code cities],” 
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including (among other things) the power to adopt and enforce 

ordinances. RCW 35A.12.190; RCW 35A.11.020. It further 

provides that such legislative bodies shall have “all powers 

possible for a city or town to have under the Constitution of this 

state, and not specifically denied to code cities by law.” RCW 

35A.11.020. RCW 35A.11.010 also provides that code cities, 

“by and through [their] legislative bod[ies],” may “contract and 

be contracted with.”   

B. The City Has Long Recognized and Filled by 
Mayoral Appointment the Office of City Attorney. 

At all times relevant here, the City had a City Attorney, as 

extensively described and addressed in the BDMC. No fewer 

than 21 provisions of the BDMC referred to the office of the City 

Attorney including the specific powers and duties of that office.1  

                                                 
1 See BDMC §§ 1.12.010(C), (E)(7); 2.44.120; 2.62.019; 

2.66.020, .050, .060; 8.02.020(D), .030, .210; 12.07.070(D); 
13.04.045(D); 15.28.100(A), .110; 16.10.130(C); 17.20.010(H); 
17.32.070(B); 18.66.020(A); 19.24.065(A)(2), .080(B), 
.130(C)(2). 
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Consistent with the BDMC’s multiple express references 

to “the city attorney,” the City has long procured legal counsel 

by hiring a City Attorney. The City’s custom and practice was 

for the Mayor to appoint, and the City Council to confirm, the 

City Attorney. CP 547-48. The City would then enter a 

professional services agreement with the appointed City 

Attorney. See CP 215-26. For example, in 2014, the City hired 

Carol Morris as City Attorney through this process. Id. 

C. Three Councilmembers Hire Plaintiffs Koler and 
Glenn During an Ongoing Power Struggle with the 
Mayor. 

Beginning in 2016, a political dispute developed in the 

City regarding, inter alia, the respective roles of the City Council 

and Mayor in obtaining legal services for the City. CP 539. On 

one side of this issue were three of the five City 

Councilmembers—Pat Pepper, Erika Morgan, and Brian 

Weber—who initially became dissatisfied with City Attorney 

Morris’ legal advice. CP 206, 539-40. On the other side were the 
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two remaining Councilmembers, Tamie Deady and Janie 

Edelman, aligned with Mayor Carol Benson. Id. 

The Pepper/Morgan/Weber faction took the position that 

the Mayor lacked authority to hire or fire legal counsel for the 

City. This faction first passed a resolution purporting to terminate 

Morris as City Attorney. See CP 249, 540. Mayor Benson 

stamped the resolution “DENIED,” noting “[t]he Council does 

not have authority to terminate contract legal services.” CP 249. 

Morris ultimately resigned under duress, after which Mayor 

Benson selected David Linehan of the Kenyon Disend law firm 

(“Linehan”) as City Attorney. CP 206-07, 349-61, 454-57, 540-

41.  

The Pepper/Morgan/Weber faction refused to confirm 

Linehan as City Attorney. Instead, it passed a series of 

resolutions purporting to discharge Linehan and hire other 

attorneys, including Plaintiffs Jane Koler of Land Use and 

Property Law, PLLC (“Koler”) and Dan Glenn of Glenn & 

Associates, P.S. (“Glenn”). CP 40, 43-60, 81-82, 207, 251-52. 
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Mayor Benson informed Koler and Glenn that they were not the 

City Attorney and their contracts were invalid. CP 14, 82, 98, 

208-09, 250, 284-85, 287, 542-43. Despite being told they would 

not be paid, Koler and Glenn—who viewed their client as the 

City Council—proceeded to render legal advice to the 

Pepper/Morgan/Weber faction. See CP 40, 96-98, 121-30, 154, 

328-29, 379-81. 

Given the Pepper/Morgan/Weber faction’s refusal to 

confirm Linehan as City Attorney, Mayor Benson used her 

contract authority under the BDMC to execute several 

professional service agreements with Linehan’s firm in 2017. CP 

349-61; see also BDMC § 2.90.010(B) (authorizing Mayor, 

without further action by Council, to approve contracts in 

increments of $15,000 for professional services if certain 

conditions are met). 
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D. The Council Majority Hires Separate Counsel to 
Sue the Mayor, But the Lawsuit Is Dismissed with 
Prejudice. 

In August 2017, Councilmember Pepper executed a 

professional services agreement with Anne Bremner and the law 

firm of Frey Buck, P.S. (“Bremner”). CP 83-89, 545. The 

contract stated that Bremner would provide legal services “to the 

City Council” related to challenging Mayor Benson’s authority. 

CP 89, 699. The Pepper/Morgan/Weber faction passed a 

resolution purporting to approve this contract, which Mayor 

Benson stamped “DENIED,” noting “Council has no contracting 

authority.” CP 90. 

In October 2017, Bremner filed a lawsuit in King County 

Superior Court seeking declaratory and injunctive relief against 

Mayor Benson, purportedly on behalf of the City Council. CP 

546. But in the November 2017 elections, voters replaced 

Councilmembers Morgan and Weber with candidates aligned 
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with Mayor Benson. CP 544, 604.2 In January 2018, upon the 

newly elected Councilmembers taking office, the Council passed 

resolutions repudiating Koler and Glenn’s contracts as invalid, 

repudiating and demanding dismissal of Bremner’s lawsuit, and 

prohibiting payment of any City funds to Koler, Glenn, or 

Bremner. CP 270-71, 546-47, 643-45. 

Bremner subsequently withdrew from the King County 

lawsuit. The claims against Mayor Benson were dismissed with 

prejudice, with no relief awarded. CP 533, 547. 

E. The City Codifies Its Historical Process for Hiring 
the City Attorney. 

In 2019, the City Council adopted legislation creating a 

new chapter of the BDMC, titled “City Attorney,” the stated 

purpose of which is “to provide a clear, efficient, and effective 

process for retaining the services of a city attorney, consistent 

with past practice and the requirements of RCW 35A.12.020.” 

CP 91-93; BDMC ch. 2.14. The 2019 ordinance clarifies that the 

                                                 
2 Councilmember Pepper was recalled by City voters in early 

2018. CP 281, 544-45. 
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City Attorney is selected by the Mayor and confirmed by the 

Council, consistent with the City’s custom and practice. CP 92. 

F. The Trial Court Dismisses Plaintiffs’ Claims on 
Summary Judgment, But the Court of Appeals 
Reverses on Appeal.  

Plaintiffs sued the City and Mayor in April 2019, alleging 

breach of contract arising from unpaid legal fees and also seeking 

declaratory and injunctive relief. CP 1-10. In November 2019, 

Koler filed summary judgment motions on behalf of herself and 

Glenn, seeking a declaration that their contracts were valid 

obligations of the City. CP 26-38, 141-52. 

The trial court initially agreed with Koler and Glenn, 

relying on RCW 35A.11.010’s language that a city may contract 

and be contracted with “by and through its legislative body.” CP 

388. But the City moved for reconsideration on the grounds that 

the Mayor has the power to appoint and remove all appointive 

officers under RCW 35A.12.090, and the City Attorney was a 

recognized office under the BDMC. CP 401-08. The trial court 

granted the City’s motion, vacated its prior order, and denied 
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Koler and Glenn’s summary judgment motions. CP 478-81. 

Acknowledging that “RCW 35A.12.090 specifically gives a 

mayor the authority to appoint city officers and employees,” the 

trial court rejected Plaintiffs’ argument that the Council was 

required to adopt a distinct ordinance describing the “authority, 

duties, and qualifications” of the City Attorney, as well as the 

process for obtaining the City Attorney, before the Mayor could 

appoint one. CP 479-80. The court also acknowledged that “the 

BDMC made numerous references to a city attorney’s powers 

and duties.” CP 480. Having determined that the Mayor had 

authority to appoint the City Attorney, the court ruled that 

whether Koler and Glenn met the narrow circumstances under 

which a city council may hire its own separate counsel at city 

expense under State v. Volkmer, 73 Wn. App. 89, 867 P.2d 678 

(1994), was a question of fact precluding summary judgment in 

their favor. Id. 

The City then moved for summary judgment dismissal of 

Plaintiffs’ claims, arguing they had not established the City 
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Council had authority to hire separate counsel under Volkmer. 

CP 492-511.3 The trial court granted the City’s motion, 

dismissed Plaintiffs’ claims, and awarded the City fees and costs 

under the prevailing party fee provisions in Plaintiffs’ contracts. 

CP 799-802, 1029-36.  

The Court of Appeals reversed and remanded for further 

proceedings. Koler/Land Use & Property Law, PLLC et al. v. 

City of Black Diamond, __ Wn. App. __, 2021 WL 6112336 

(Div. I Dec. 27, 2021) (“Koler”). First, the Court of Appeals held 

that the City Attorney was not an “appointive officer” at the 

relevant times because the City Council had not passed an 

ordinance explicitly creating the office. Id. at *4. The Court of 

Appeals further noted that none of the legal services agreements 

at issue provided for a salary or a term, which the Court deemed 

requirements of appointive offices. Id. The Court also 

                                                 
3 The City alternatively argued that Plaintiffs had violated the 

BDMC and express contractual requirements by failing to 
procure City business licenses. CP 510-11, 753-55. Neither the 
trial court nor the Court of Appeals reached this argument. 
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characterized the legal services agreements as “more consistent” 

with RCW 35A.12.020’s contemplated alternative method of 

obtaining legal services through a “reasonable contractual 

arrangement for such professional services,” rather than through 

appointment, id. at *5, even though nothing in the statutes 

precludes an appointive office from being filled by an outside 

contractor.  

Second, the Court held that because the City Attorney was 

not an appointive office and the Council had “primary authority 

to enter into contracts on behalf of the City,” the 

Pepper/Morgan/Weber faction had authority to terminate 

Linehan’s agreement and, having done so, to hire Koler and 

Glenn. Id. at *5-6.4 Finally, the Court held that under Volkmer 

and related cases, the Council majority had authority to hire 

Bremner to challenge the Mayor’s actions, and that the City may 

                                                 
4 As noted supra, Section IV.C, Koler and Glenn viewed their 

client as the Council and rendered advice to a faction of 
Councilmembers. 
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be liable for Bremner’s fees on remand. Id. at *6-8. The City now 

seeks review by this Court. 

V. GROUNDS FOR REVIEW 

The Court of Appeals’ hypertechnical read of one section 

of the optional municipal code, while ignoring the plain language 

of other applicable provisions, improperly interferes with the 

City’s right to local self-government. Koler also vastly expands 

the circumstances under which factions of city government may 

hire their own separate legal counsel at city expense, by holding 

that counsel may recover fees incurred in lawsuits dismissed with 

prejudice. The decision not only encourages litigiousness when 

intragovernmental disputes arise, it also sows doubt as to the 

validity of any city office established without the formality Koler 

dictates. Many cities’ codes likely would not pass Koler’s 

hypertechnical test for establishing valid appointive offices. For 

these reasons, Koler raises a significant question of law under the 

Constitution, conflicts with this Court’s and the Court of 

Appeals’ precedent, and raises an issue of substantial public 
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importance. On any or all of these independent grounds, this 

Court should grant review. RAP 13.4(b)(1)-(4).  

A. The Court of Appeals’ Decision Conflicts with 
Constitutional Home Rule Principles.  

Review should be granted under RAP 13.4(b)(3) because 

Koler raises a significant constitutional issue regarding local 

home rule authority. Home rule stands for the “presumption of 

autonomy in local governance . . . [and] seeks to increase 

government accountability by limiting state-level interference in 

local affairs.” Lakehaven Water & Sewer Dist. v. City of Federal 

Way, 195 Wn.2d 742, 757, 466 P.3d 213 (2020) (quotation 

omitted). As expressed through multiple constitutional 

provisions, Washington has adopted local home rule principles.  

First, article XI, section 10 of the Constitution provides for 

legislative incorporation, organization, and classification of 

cities and towns, and further provides a roadmap for citizens of 

medium-sized and large cities to adopt local home rule charters. 

Second, article XI, section 11 provides all cities and counties 

with strong local police (regulatory) powers: “Any county, city, 
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town or township may make and enforce within its limits all such 

local police, sanitary and other regulations as are not in conflict 

with general laws.” “This provision, known as ‘home rule,’ 

presumes that local governments are autonomous.” Seven Hills, 

LLC v. Chelan Cnty., 198 Wn.2d 371, 385-86, 495 P.3d 778 

(2021).  

Third, article XI, section 12 is also “frequently called the 

‘home-rule provision.’” Larson v. Seattle Popular Monorail 

Auth., 156 Wn.2d 752, 756 n.3, 131 P.3d 892 (2006). This Court 

has stated in discussing article XI, section 12: “It is not within 

the power of the Legislature to take from the people of counties, 

cities, and other municipal corporations the right of local self-

government secured to them by our Constitution.” State v. Redd, 

166 Wash. 132, 139, 6 P.2d 619 (1932). 

As noted above, the City is organized under the optional 

municipal code, Title 35A RCW. The stated purpose of Title 35A 

is to grant code cities “the broadest powers of local self-

government consistent with the Constitution of this state.” RCW 
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35A.01.010; see also RCW 35A.11.050 (stating similarly and 

requiring that Title 35A “be construed liberally in favor of such 

cities”). Title 35A’s provisions “clearly embrace[] home rule 

principles,” Lakehaven, 195 Wn.2d at 758, and vest code cities 

with “broad legislative powers limited only by the restriction that 

an enactment cannot contravene the constitution or directly 

conflict with a statute.” In re Ltd. Tax Gen. Obligation Bonds of 

City of Edmonds, 162 Wn. App. 513, 525, 256 P.3d 1242 (2011); 

see also 1973 Op. Att’y Gen. No. 3, 1973 WL 153954, at *1 

(similar). 

Relevant here, although Title 35A states that the City’s 

“appointive officers shall be those provided for by charter or 

ordinance,” it also specifically states that “[p]rovision shall be 

made for obtaining legal counsel for the city, either by 

appointment of a city attorney on a full-time or part-time basis, 

or by any reasonable contractual arrangement for such 

professional services.”  RCW 35A.12.020. Consistent with home 

rule principles, these provisions leave broad discretion and 
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flexibility to code cities in how they might “provide for” an 

appointive city attorney office “by ordinance.” Here, the City 

“provided for” the office of City Attorney by extensively 

describing and addressing the powers of the office in the BDMC. 

See, e.g., BDMC §§ 2.66.020(B) (legal defense of City officials 

“shall be provided by the office of the city attorney” unless an 

insurance policy requires otherwise or a conflict requires 

retention of outside counsel) (emphasis added); 8.02.020(D) 

(“the city attorney” or his/her designee serves as one of the City’s 

code enforcement officers authorized to enforce City 

regulations) (emphasis added); 8.02.030 (authorizing “the city 

attorney” or his/her designee to file a violation of City 

regulations as a civil or criminal violation). Moreover, the City 

adopted these code provisions by ordinance. See, e.g., Ord. No. 

09-898 (2009)5 (codified at BDMC §§ 1.12.010(C), 8.02.020(D), 

                                                 
5 Available at 

http://www.oldblackdiamondwebsite.com/Depts/Clerk/Ordinan
ces/2009/09-898.pdf.  

http://www.oldblackdiamondwebsite.com/Depts/Clerk/Ordinances/2009/09-898.pdf
http://www.oldblackdiamondwebsite.com/Depts/Clerk/Ordinances/2009/09-898.pdf
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8.02.030). Consistent with having created this appointive office 

by ordinance, the City’s longstanding custom and practice was 

for the Mayor to appoint a City Attorney, who provided services 

under a contract rather than as an employee. State law requires 

nothing more. 

Nevertheless, relying on a hypertechnical and restrictive 

reading of the optional municipal code, the Court of Appeals 

concluded that the only way the City may “provide for” the 

appointive office of City Attorney is to pass a separate ordinance 

expressly and specifically establishing or creating the office, 

describing exactly how it will be filled, and stating the term and 

salary. Koler, 2021 WL 6112336, at *4-5. In doing so, the Court 

dictated a specific process for “establishing” appointive offices, 

absent any such requirement in the Constitution or statutes and 

contrary to Title 35A’s stated purpose to confer upon code cities 

“the broadest powers of local self-government consistent with 

the Constitution of this state.” RCW 35A.01.010. Moreover, the 

process dictated in Koler ignores the plain language of RCW 
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35A.12.090, which specifically contemplates situations where 

the qualifications and term of an appointed office are not set 

forth in an adopted ordinance. By demanding a level of 

particularity and process not required under state law, the Court 

of Appeals’ decision substantially undermines the constitutional 

principles of home rule underlying the optional municipal code. 

The Court should accept review of this important constitutional 

issue. 

B. Koler Conflicts with Supreme Court and Court of 
Appeals Precedent.  

Review is also warranted under RAP 13.4(b)(1) and (2) 

because the Court of Appeals’ decision conflicts with multiple 

decisions of this Court and the Court of Appeals. Specifically, 

the Court of Appeals erred in holding that Bremner’s trial court 

lawsuit was not dismissed on the merits and that Bremner may 

be entitled to fees despite dismissal of her suit with prejudice.  
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1. Koler conflicts with this Court’s and the Court of 
Appeals’ precedent regarding finality of dismissed 
cases. 

As an initial matter, the Court of Appeals mischaracterized 

the impact of the dismissal with prejudice of Bremner’s lawsuit 

against the Mayor. As both this Court and the Court of Appeals 

have consistently held, a dismissal with prejudice constitutes a 

final judgment on the merits. See, e.g., Eng v. Specialized Loan 

Servicing, __ Wn. App. __, 500 P.3d 171, 175 (2021); Hisle v. 

Todd Pac. Shipyards Corp., 151 Wn.2d 853, 865 n.10, 93 P.3d 

108 (2004). 

Here, Bremner’s lawsuit against the Mayor was dismissed 

with prejudice. CP 533, 547. Nevertheless, the Court of Appeals 

summarily opined that despite such dismissal, Bremner’s lawsuit 

was “not dismissed on its merits.” Koler, 2021 WL 6112336, at 

*7. That conclusion cannot be reconciled with the above cases. 
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2. Koler conflicts with Court of Appeals precedent by 
allowing separate counsel to recover fees without 
prevailing on the merits. 

Koler also conflicts with the Division II Court of Appeals’ 

decision in Volkmer by holding that separate counsel hired by the 

City Council (here, Bremner) may recover attorney fees incurred 

in an action in which she did not prevail on the substantive issue 

to the benefit of the City. See Koler, 2021 WL 6112336, at *7-8. 

In Volkmer, Division II articulated the general rule barring 

councilmembers from retaining separate legal services: “[W]hen 

a municipal corporation has legal counsel charged with a duty of 

conducting the legal business of a government agency, contracts 

with other attorneys for additional or extra legal services are 

void.” 73 Wn. App. at 94 (quotation and citations omitted). 

Volkmer described two limited exceptions under which a city 

council has implied authority to hire separate counsel. The first 

is if the council “hires outside counsel to represent it, and it 

prevails on the substantive issue to the benefit of the [city].” Id. 

at 95 (citing City of Tukwila v. Todd, 17 Wn. App. 401, 563 P.2d 
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223 (1977)). The second is “if extraordinary circumstances exist, 

such that the mayor and/or [city] council is incapacitated, or the 

[city] attorney refuses to act or is incapable of acting or is 

disqualified from acting.” Id. (citing Wiley v. City of Seattle, 7 

Wash. 576, 35 P. 415 (1894)). 

In Volkmer, the Steilacoom town council passed a 

resolution stating that the town attorney appeared biased in favor 

of the mayor and purporting to retain “independent legal 

counsel” to prosecute a legal action against the mayor. 73 Wn. 

App. at 91-92. The mayor refused to sign the council’s resolution 

to hire separate counsel or pay his fees, and the council sued to 

compel payment. Id. at 93. The Volkmer Court held that the 

council had no authority to spend public funds to retain separate 

counsel in its dispute with the mayor. The Court held that the 

facts did not fit the limited exceptions recognized in Tukwila and 

Wiley: “In both of these cases, the underlying substantive issue 

was resolved in favor of the party soliciting outside counsel 

before the court approved the expenditure of public funds for 
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outside counsel. That is not our case.” Volkmer, 73 Wn. App. at 

96. The Court continued: “There has been no decision on the 

underlying substantive issue as in Tukwila, and the Council did 

not seek a determination that an emergency existed as in Wiley.” 

Id. at 97. Accordingly, the town was not liable for counsel’s fees. 

Id. 

In contrast here, the Court of Appeals concluded that the 

City Council had authority to hire Bremner at City expense 

because “[h]ad [Bremner’s lawsuit] proceeded to a decision on 

the merits, the city council would have prevailed.” Koler, 2021 

WL 6112336, at *7 (emphasis added); see also id. at *8 (“the city 

council would have prevailed in the lawsuit initiated by Bremner 

had it proceeded to final resolution”). But even if it were true that 

Bremner “would have prevailed” had her lawsuit not been 

dismissed (a statement for which the Court of Appeals provides 

no support), that standard conflicts with the Volkmer standard. 

By requiring that separate counsel actually prevail on the 

substantive issues before recovering fees, Volkmer ensures that 
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city councilmembers (not city taxpayers) assume the risk of 

unsuccessful litigation against the mayor. Volkmer expressly 

rejected the town council’s policy argument that public officials 

should not have to undertake such risk, noting this claim was 

better argued to the Legislature. 73 Wn. App. at 96-97.   

It is undisputed that Bremner’s lawsuit was dismissed with 

prejudice mere months after it was filed, with no appeal taken 

and no relief awarded. CP 533, 547. Under Volkmer’s 

unequivocal requirement that counsel actually prevail in an 

action to be entitled to fees incurred in that action, Bremner is 

not entitled to recover fees. The Court of Appeals’ speculation 

about who would have prevailed had Bremner’s action not been 

dismissed runs directly contrary to Volkmer. This Court should 

accept review.   

C. The Opinion Raises Significant Issues of Public 
Import. 

Finally, review should be granted under RAP 13.4(b)(4) 

because (1) the Court of Appeals’ decision incentivizes 

inefficient, politically motivated litigation when 
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intragovernmental conflict arises, and (2) the decision calls into 

question the validity of any city office not meeting the Court of 

Appeals’ hypertechnical requirements.   

With respect to point (1), as noted above, the Court of 

Appeals departed from Volkmer’s holding that separate counsel 

hired by a faction of city government must prevail on the 

substantive issue in order to recover fees from the city. Koler, 

2021 WL 6112336, at *6-8. The Court essentially concluded that 

from a policy standpoint, success should not matter. But Koler’s 

holding is inconsistent with the public policy behind recovery of 

fees in this context. Attorney fees where counsel prevails are 

simply an expense of government operation. On the other hand, 

where counsel does not prevail, city interests are not advanced. 

Persuasive authority consistent with Washington law supports 

this view and the rule articulated in Volkmer. See S. Portland 

Civil Serv. Comm’n v. City of S. Portland, 667 A.2d 599, 602 

(Me. 1995) (“Many courts that recognize the implied authority 

doctrine limit its application to those cases in which the party 
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retaining counsel has prevailed in the litigation on the underlying 

issue.”); Gwinnett Cnty. v. Yates, 265 Ga. 504, 508-09, 458 

S.E.2d 791 (1995) (reimbursement of attorney fees where official 

prevails is “simply an expense of government operation”). 

Koler’s holding that a city must pay fees where separate 

counsel does not prevail significantly expands the circumstances 

under which fees are payable from public funds. Placing the 

financial risk of unsuccessful litigation on  taxpayers rather than 

on the public officials engaged in political power struggles 

incentivizes extended intragovernmental legal battles at taxpayer 

expense and disincentivizes the expeditious resolution of such 

disputes through the normal political process, as occurred here.6 

The resulting increase in the likelihood of wasteful litigation is 

an issue of substantial public interest. 

                                                 
6 Voters resolved the power struggle in Black Diamond by 

recalling Councilmember Pepper and electing candidates 
aligned with the Mayor to replace Councilmembers Morgan 
and Weber. CP 210-11, 281, 544-45, 604. 
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As to point (2) above, Koler invalidates not only the City’s 

appointive office of City Attorney here, but also any city 

appointive office that fails Koler’s hypertechnical test. Under 

Koler, the validity of city clerks, engineers, administrators, 

building officials, and any other director-level positions arguably 

constituting officers could be questioned or subject to council-

mayor staffing disputes simply because the local codes do not 

have the type of establishing ordinances Koler requires.   

In sum, this Court’s prompt resolution of the issues here is 

of great importance because it will guide municipal governments 

as they seek to obtain needed legal services and structure their 

appointive offices. Review is warranted under RAP 13(b)(4). 

VI. CONCLUSION 

The Court of Appeals’ decision improperly intrudes on 

code cities’ home rule authority, expands the circumstances 

under which factions of city government may retain their own 

legal counsel at city expense in conflict with this Court’s and the 

Court of Appeals’ precedent, and raises an issue of substantial 



32 
 

20044 00025 ij3065306t.004               

public importance. The City respectfully requests that this Court 

accept review, reverse the Court of Appeals, and affirm the 

correct decision of the trial court. 

This document contains 4,997 words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 

RESPECTFULLY SUBMITTED this 26th day of 

January, 2022. 
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ANDRUS, A.C.J. — Attorneys Jane Koler, Daniel Glenn and Anne Bremner, 

and their affiliated law firms, appeal the dismissal of their contract action against 

the City of Black Diamond (the City) and its mayor, Carol Benson.  The attorneys 

brought suit to collect unpaid legal fees incurred under contracts executed by 

former city councilmembers.  The trial court held the mayor had the exclusive 

authority to appoint a city attorney under RCW 35A.12.090 and the 

councilmembers lacked the authority to retain additional legal services at public 
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expense under State ex rel. Steilacoom v. Volkmer, 73 Wn. App. 89, 867 P.2d 678 

(1994).  It concluded that the legal services agreements with all three law firms 

were invalid. 

We hold that the mayor did not have the authority to appoint a city attorney 

under RCW 35A.12.090 because the city council had not passed an ordinance 

making the position an “appointive officer” as required by RCW 35A.12.020.  The 

City obtained legal services by “reasonable contractual arrangement” authorized 

by RCW 35A.12.020, and the legislature has placed the power to enter into such 

contracts, under RCW 35A.11.010, with the city council, not the mayor.  The city 

council had the authority to execute legal services contracts with these law firms 

and the mayor lacked veto power to reject the council’s decision.  We therefore 

reverse the trial court’s order granting summary judgment in favor of the City. 

FACTUAL BACKGROUND 

In March 2014, the City of Black Diamond contracted for municipal legal 

services with Carol Morris and her law firm.  The city council passed Resolution 

No. 14-933, recognizing that the mayor had “appointed” Morris and her law firm “to 

the position of City Attorney” and confirmed the mayor’s “appointment.”  By 

Resolution No. 14-934, the council authorized the mayor to enter into a 

professional services agreement with Morris.  The then mayor, Dave Gordon, 

executed the contract with Morris the following day.   

The scope of work attached to the contract identified Morris as “the City 

Attorney.”  It tasked her with “performing routine legal work for the City,” including 

preparing draft ordinances, agreements, resolutions, and other legal documents 
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requested by the City, and providing legal advice to the mayor and 

councilmembers.   

In April 2016, a majority of the five-member city council—former 

councilmembers Pat Pepper, Erika Morgan, and Brian Weber—expressed 

dissatisfaction with Morris’s legal advice and passed a resolution terminating her 

contract.  Mayor Carol Benson stamped this resolution “denied” and noted that 

“[t]he Council does not have the authority to terminate [a] contract [for] legal 

services.”  According to the mayor, Morris chose to resign shortly thereafter.   

In May 2016, the city councilmembers sought a legal opinion regarding the 

competing claims of authority to contract for city attorney services from the law firm 

of Talmadge, Fitzpatrick and Tribe.  Attorneys Talmadge and Fitzpatrick opined 

that under chapter 35A.12 RCW, the city could retain legal counsel through one of 

two means—by “appointment” of a full-time or part-time city attorney or by any 

reasonable contractual arrangement.  But the power to make an appointment, they 

concluded, had to be conveyed to a mayor by charter or ordinance, neither of which 

existed.  They further opined that the power to contract and to terminate contracts 

rested with the council.   

In June 2016, Mayor Benson selected David Linehan of the law firm, 

Kenyon Disend, PLLC, to serve as city attorney.  The city council twice voted down 

the Kenyon Disend contract the following month, and, on October 6, 2016, passed 

a motion stating that Kenyon Disend “is not recognized as the city attorney.”  Mayor 

Benson refused to recognize these decisions as valid and instead entered into a 

series of contracts with Kenyon Disend for legal services as city attorney.   
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In December 2016, the council passed a resolution stating that the “serial 

contracts by the Mayor for professional services without Council approval are 

prohibited.”  Nonetheless, Mayor Benson thereafter entered into another series of 

legal services agreements with Kenyon Disend, dated January 1, 2017, January 

10, 2017, February 14, 2017, and May 1, 2017.  Each agreement was capped at 

$15,000.   

On May 18, 2017, the city council passed Resolution No. 17-1171, 

authorizing the retention of Jane Koler of Land Use & Property Law, PLLC (Koler) 

and Dan Glenn of Glenn & Associates, P.S. (Glenn) to provide “interim legal 

services for the City.”  Mayor Benson informed Koler and Glenn that they would 

not be paid for any legal services they provided and refused to endorse the 

resolution.  She added a handwritten notation on the resolution indicating it was 

invalid because the council president and mayor pro tem have “no authority to 

contract for legal services.”   

Despite Mayor Benson’s rejection of Resolution No. 17-1171, on June 17, 

2017, the city council passed a resolution discharging Kenyon Disend.  Pat 

Pepper, the city council president, and Erika Morgan, another councilmember, 

acting in her capacity as mayor pro tem, then executed contracts with Koler and 

Glenn to provide legal services to the City.  The contracts were identical to the one 

the council had previously approved for Morris.   

On July 6, 2017, the city council authorized litigation to enforce the legal 

services contracts it had signed.  A month later, the council passed Resolution 17-

1182, authorizing a contract with attorney Anne Bremner.  Bremner’s contract 
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required her to “provide legal services to the City Council” and “shall be principally 

responsible for performing services related to actions beyond the scope of Mayor 

Benson’s lawful authority and associated actions or failure to act.”  Once again, 

Mayor Benson rejected this resolution, noting that the “council has no contracting 

authority.”   

In October 2017, Bremner filed a lawsuit in King County Superior Court on 

behalf of the city council against Mayor Benson seeking to compel her to honor the 

council’s contracts with Koler and Glenn.1   

The following month, the City held elections for mayor and two council 

positions.  Mayor Benson was reelected and two new councilmembers, generally 

aligned with Benson, were elected.  In January 2018, the new city council voted to 

repudiate the Koler, Glenn, and Bremner contracts and instructed Bremner to 

withdraw the case against Benson.  The case was voluntarily dismissed with 

prejudice.   

To date, Koler, Glenn, and Bremner have not been paid by the City for any 

work performed pursuant to their contracts.   

In April 2019, Koler, Glenn, and Bremner filed this lawsuit seeking injunctive 

and declaratory relief as well as monetary damages for the City’s breach of their 

contracts.  The trial court granted the City’s motion for summary judgment, 

concluding that Mayor Benson had the power to appoint a city attorney, and the 

city council had no authority to contract for additional legal services.  It dismissed 

                                            
1 City Council of Black Diamond v. Carol Benson, No. 17 - 2-26654-0-KNT. 
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the attorneys’ lawsuit against the City and awarded attorney fees to the City.  The 

attorneys appeal. 

ANALYSIS 

Appellate courts review a summary judgment order de novo and perform 

the same inquiry as the trial court.  Borton & Sons, Inc. v. Burbank Props., LLC, 

196 Wn.2d 199, 205, 471 P.3d 871 (2020).  A moving party is entitled to summary 

judgment “if the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no genuine 

issue as to any material fact.”  CR 56(c).  This court views all facts and reasonable 

inferences in the light most favorable to the nonmoving party.  Owen v. Burlington 

N. and Santa Fe R.R. Co., 153 Wn.2d 780, 787, 108 P.3d 1220 (2005). 

This dispute concerns the power of a mayor and city councilmembers to 

hire and fire city attorneys.  We conclude that the mayor lacked the authority to 

“appoint” a city attorney under RCW 35A.12.090 because the city council had not 

passed an ordinance making the city attorney an “appointive officer” under RCW 

35A.12.020.  As a result, the city council had the authority under RCW 35A.11.010 

to terminate Kenyon Disend’s contract and to hire Koler and Glenn.  We further 

conclude the city council had the implied authority to retain the services of special 

counsel to litigate the validity of the mayor’s actions. 

A. The Black Diamond City Attorney is Not an “Appointive Officer” 
 

The City contends the mayor has exclusive authority to determine who will 

act as the city attorney because she has the power of appointment under RCW 

35.12.090.  We reject this argument because the mayor only has this power if the 



No. 82119-9-I/7 
(consolidated w/82161-0-I) 

- 7 - 
 

city council has granted it to her by ordinance.  No such grant of authority exists 

here. 

The City of Black Diamond is a “noncharter code city” with a “mayor-council 

plan of government.”  Black Diamond Municipal Code (BDMC) § 1.08.010.  

Noncharter code cities are subject to the provisions of the Optional Municipal 

Code, Title 35A RCW.  RCW 35A.01.020.  Chapter 35A.12 RCW sets out the 

powers of city mayors and councils. 

RCW 35A.12.190, entitled “powers of council,” provides that a city council 

under a mayor-council plan of government “shall have the powers and authority 

granted to the legislative bodies of cities governed by this title, as more particularly 

described in chapter 35A.11 RCW.”  RCW 35A.11.010 expressly grants to a city’s 

“legislative body” the power to “contract and be contracted with.”  RCW 35A.11.020 

further provides that the “legislative body” has “all powers possible for a city or 

town to have under the Constitution of this state, and not specifically denied to 

code cities by law,” and may “organize and regulate its internal affairs.”  The City’s 

“legislative body” is its five-member elected council.  RCW 35A.12.010. 

RCW 35A.12.020 requires a city to provide for “appointive officers” through 

charter or ordinance.  It separately authorizes a city to provide legal services 

through one of two ways: 

Provision shall be made for obtaining legal counsel for the city, either 
by appointment of a city attorney on a full-time or part-time basis, or 
by any reasonable contractual arrangement for such professional 
services.  

 
If a city council has chosen to make the city attorney an “appointive officer,” 

then RCW 35A.12.090 gives the mayor the power to hire and fire such officers: 
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The mayor shall have the power of appointment and removal of all 
appointive officers and employees subject to any applicable law, 
rule, or regulation relating to civil service . . . . Confirmation by the 
city council of appointments of officers and employees shall be 
required only when the city charter, or the council by ordinance, 
provides for confirmation of such appointments.  Confirmation of 
mayoral appointments by the council may be required by the council 
in any instance where qualifications for the office or position have not 
been established by ordinance or charter provision.   

 
In other words, if an ordinance or charter provision gives the mayor the power to 

appoint this officer, then the mayor may do so.  If, however, no ordinance or charter 

provision gives the power of appointment to the mayor, then the city may provide 

for legal services of a city attorney through “any reasonable contractual 

arrangement.”  

This reading of RCW 35A.12.020 and 35A.12.090 is consistent with AGO 

1997 No. 7, which opined that “if the city charter or a city ordinance provides for 

the appointment of a city attorney, then the mayor has authority to choose the city 

attorney.”  1997 Op. of the Att’y Gen. No. 7.2  If, however, the city council has not 

made the city attorney an “appointive officer,” then it is the council who retains the 

authority to make a “‘reasonable contractual arrangement’” for such professional 

services.  See Id. 

The City argues that its city attorney is an “appointive officer” under RCW 

35A.12.020.  We disagree for three reasons.  First, the City, a noncharter city, has 

not passed an ordinance making the city attorney an appointive officer.  Although 

the city council had, prior to 2019, passed ordinances referring to the duties to be 

performed by a city attorney, none actually created the position as an appointive 

                                            
2  Available here: https://www.atg.wa.gov/ago-opinions/cities-and-towns-lawyers-manner-which-
optional-municipal-code-city-provides-legal. 
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officer.3  In contrast, the city council passed ordinances explicitly creating the office 

of the city administrator and the office of the police chief, appointed by and subject 

to the control of the mayor.  BDMC §§ 2.10.010, 2.16.010.  No similar ordinance 

exists creating the office of city attorney.  The 2019 city council conceded as much 

when, in passing Ordinance No. 19-1124, it recognized that “the Black Diamond 

Municipal Code currently lacks any provisions governing the process for selecting 

and retaining a City Attorney.”4   

Second, the Black Diamond code requires appointive officers to receive a 

salary and sets a maximum term of one year for such officers; these provisions 

conflict with the terms of the attorneys’ contracts.  Under Chapter 2.08, entitled 

“Appointive Officers and Employees Generally,” appointive officers “shall receive 

such salaries as may be provided from time to time by ordinance.”  BDMC § 

2.08.060.  An appointive officer receiving such a salary “shall hold office for a term 

of one year or until his successor is appointed and qualified.”  BDMC § 2.08.030.  

None of the legal services agreements signed by Morris, Kenyon Disend, Koler, 

Glenn, or Bremner provided for the payment of a salary or set a term consistent 

                                            
3 The City cites to BDMC §§ 1.12.010(C) (giving “the city attorney” discretion to treat code violations 
as civil violations); 2.62.019 (setting rates for “city staff time” for processing development proposals, 
including “city attorney”); 2.66.020 (providing that legal defense of City officials “shall be provided 
by the office of the city attorney” unless a conflict requires retention of outside counsel, in which 
case the City will indemnify the official but not in excess of the “hourly rate of the city attorney”); 
17.20.010(H) (giving “the city attorney” authority to approve title insurance policies submitted for 
subdivision plats); and 19.24.080(B) (“Conservation easements shall be on a form approved by the 
Black Diamond City Attorney”).  None of these provisions designated the city attorney as an 
appointive city officer; they merely describe duties that anyone retained in that position will perform. 
4 In August 2019, the City passed an ordinance stating that “The city attorney shall be selected by 
the mayor with confirmation by the council, and shall serve at the pleasure and under the primary 
direction of the mayor.”  BDMC § 2.14.020.  Prior to that date, the BDMC lacked any provisions 
governing the process of selecting a city attorney.   
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with BDMC § 2.08.030.  All of the agreements were terminable at will on either 30 

or 60 days’ notice. 

Finally, the terms of the legal services agreements that the mayor signed 

before this dispute arose are more consistent with RCW 35A.12.020’s 

contemplated alternative method of obtaining legal advice through a “reasonable 

contractual arrangement for such professional services,” than with the notion that 

they served as an appointed city officer.  For example, the legal services 

agreement executed by Morris identified her as an “independent contractor.”  Her 

law firm, as well as Linehan’s firm, was required to bill the city on an hourly basis, 

to indemnify and hold the City harmless from their negligence, and to maintain 

professional liability insurance.  The indemnification provisions in the legal services 

agreements directly conflict with BDMC § 2.66.020 in which the City assumes the 

duty of indemnifying its employees and appointed officers for claims against them.  

None of these agreements identified Morris or Linehan as an appointed city officer.   

Because the city council did not, by ordinance, provide that the city attorney 

is an appointive officer, RCW 35A.12.090 did not confer on Mayor Benson the 

exclusive authority to contract for legal services. 

B. The City Council Had the Authority to Terminate Linehan and Hire Koler and 
Glenn as City Attorney 

 
The attorneys maintain that if RCW 35A.12.090 does not apply, the city 

council had the primary authority to contract for legal services and to terminate 

Linehan’s firm and retain Koler and Glenn.  We agree. 

First, a mayor’s power to contract on behalf of a city is limited to the authority 

given to her by the city council.  RCW 35A.12.100 provides: 
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The mayor shall be the chief executive and administrative officer of 
the city, in charge of all departments and employees . . . . He or she 
shall see that all laws and ordinances are faithfully enforced and that 
law and order is maintained in the city, and shall have general 
supervision of the administration of city government and all city 
interests . . . . He or she shall see that all contracts and agreements 
made with the city or for its use and benefit are faithfully kept and 
performed.   

 
While this statute gives the mayor the authority to supervise city contracts, it does 

not confer the authority to enter into contracts on behalf of the city in the absence 

of a charter provision or ordinance delegating such authority to her.  The mayor’s 

authority is limited to ensuring the contracts are performed. 

In this case, the Black Diamond City Council has delegated some 

contracting authority to its mayor through BDMC § 2.90.010(B), which allows the 

mayor to execute professional services contracts for $15,000 or less, “if there is 

money to cover cost of services and the services are specifically included as a line 

item in the city’s budget.”  Mayor Benson clearly relied on this authority when she 

executed contracts with Kenyon Disend beginning in June 2016, because each 

contract provided that “[t]otal compensation for services associated with this 

agreement shall not exceed $15,000.”  But the mayor’s limited contracting authority 

is derivative of and subordinate to the council’s primary authority to enter into 

contracts granted under RCW 35A.11.010. 

Because the city council had primary authority to enter into contracts on 

behalf of the City, it also has the authority to specify a contract’s duration and the 

right to terminate it.  The legal services agreement with Kenyon Disend provided 

that “[e]ach party shall have the right to terminate this Agreement, with or without 

cause, upon sixty days’ written notice.”  The “parties” to the agreements were 
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identified as “the City,” (not the mayor) and Kenyon Disend.  The city council, acting 

on behalf of the City, had the statutory power to pass resolutions in June 2017 

discharging Kenyon Disend and hiring Koler and Glenn.   

Although Mayor Benson purported to invalidate these resolutions, the City 

does not dispute that she lacks the statutory authority to veto resolutions passed 

by the city council or contracts the council had the authority to execute.5  Under 

RCW 35A.12.100, the mayor possesses the authority to veto “ordinances” passed 

by the City council; that power does not extend to resolutions.6  A majority of 

councilmembers passed resolutions ending the Kenyon Disend agreement and 

authorizing the execution of agreements with Koler and Glenn.  Their decision to 

terminate Linehan’s services and to hire Koler and Glenn and to do so via 

resolution was not subject to the mayoral veto power.  

 We thus conclude that the city council’s resolution terminating the legal 

services of Kenyon Disend was valid and after taking this action, nothing prevented 

the council from contracting with Koler and Glenn to fill the city attorney position. 

C. The Councilmembers Had the Legal Authority to Retain Special Counsel to 
Litigate the Validity of the Mayor’s Actions 

 
The City contends that because it had a valid contract with Kenyon Disend 

for city attorney services, the council could not contract for additional legal services 

to challenge the mayor’s conduct.  But because Mayor Benson lacked the authority 

                                            
5 At summary judgment, the City’s attorney conceded that the mayor did not have the authority to 
veto resolutions or contracts.   
6 RCW 35A.12.100 states: “The mayor shall have the power to veto ordinances passed by the 
council and submitted to him or her as provided in RCW 35A.12.130 but such veto may be 
overridden by the vote of a majority of all councilmembers plus one more vote.”  No provision of 
the Optional Municipal Code or BDMC provides that the mayor possesses similar authority to veto 
resolutions.   
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to reject the City’s valid contracts with Koler and Glenn, we conclude that the 

councilmembers were justified in seeking additional legal services. 

“As a general rule, when a municipal corporation has legal counsel charged 

with a duty of conducting the legal business of a government agency, contracts 

with other attorneys for additional or extra legal services are void.”  Volkmer, 73 

Wn. App. at 94.  But Washington courts have recognized exceptions to this general 

rule.  In Wiley v. City of Seattle, 7 Wash. 576, 35 P. 415 (1894), the city’s legislative 

body passed an ordinance authorizing the issuance of illegal bonds based on the 

advice of the city attorney.  Id. at 577.  When the mayor vetoed the ordinance, the 

legislative body overcame the veto with a unanimous vote based on the city 

attorney’s advice and then obtained a writ of mandamus requiring the mayor to 

sign the bonds.  Id.  When the city attorney refused to defend the mayor in the 

mandamus action, the mayor hired outside counsel and successfully established 

the illegality of the bonds.  Id.  The city then refused to pay the legal fees of the 

mayor’s counsel.  Id.   

The Supreme Court recognized the case demonstrated “an emergency in 

the affairs of a municipal corporation” and in such emergencies, “where both the 

legislative and the judicial departments of the city [were] arrayed against its chief 

executive, to compel him to perform an illegal and unconstitutional act,” the mayor 

had the authority to hire outside counsel to resist these illegal acts.  Id. at 578-79.  

The court reasoned: 

The mayor was then in this position: The constitution, the statute law, 
and the charter itself forbade him to sign the bonds, or do anything 
towards putting them in circulation, and, under the solemnity of his 
official oath, he was bound to obey; but, on the other hand, the 
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ordinance passed over his veto by unanimous votes, and the 
alternative writ of mandamus from the court commanded him to 
proceed.  It was a most important case, involving the city’s liability 
for more than $700,000, which no man in official position ought to be 
required to submit to a court without legal assistance. 

 
Id. at 578.  The Supreme Court said “the city’s business [] was in jeopardy,” and 

the mayor was bound to employ counsel and bound to pay for the reasonable value 

of the legal services he obtained.  Id. at 579.  “That he was so bound we consider 

to be demonstrated by the success of the defense, which proved the correctness 

of his position, and saves the city from an immense apparent liability.”  Id. 

In City of Tukwila v. Todd, 17 Wn. App. 401, 563 P.2d 223 (1977), the 

Tukwila City Council sued the mayor, Frank Todd, to enjoin him from setting 

employee salaries above the level specified in the city’s annual budget.  Id. at 402.  

Because the council believed the city attorney to be biased in favor of Todd, it hired 

special counsel to file the lawsuit.  Id. at 403.  The court concluded that Todd’s 

actions were illegal under the statutory framework in effect at the time.  Id. at 405.  

Based on the trial court’s finding that the sitting city attorney was biased on behalf 

of the executive branch, and its conclusion that the mayor lacked authority for his 

actions, the court concluded the city council was justified in hiring independent 

legal counsel at public expense.  Id. at 406-07. 

More recently, in Volkmer, Division Two of this court described the two 

exceptions recognized in Wiley and Todd in this way: 

One, if the council hires outside counsel to represent it, and it prevails 
on the substantive issue to the benefit of the town, a court may direct 
the town to pay the reasonable fees and costs of outside counsel.  
Two, if extraordinary circumstances exist, such that the mayor and/or 
town council is incapacitated, or the town attorney refuses to act or 
is incapable of acting or is disqualified from acting, a court may 
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determine that a contract with outside counsel is both appropriate 
and necessary. 

 
73 Wn. App. at 95.  In that case, the Steilacoom town council passed a resolution 

finding that it needed to retain independent legal counsel to render advice 

regarding the mayor’s authority to schedule a public hearing on a variance request 

for the town’s improvements to “First Street.”  Id. at 91-92.  It also passed a 

resolution hiring outside counsel and authorizing the payment of the attorney’s 

services with public funds.  Id.  The mayor refused to sign the resolution, 

concluding it was illegal.  Id. at 93.  The counsel then initiated a mandamus action 

to force the mayor to sign the resolution.  Id.  The council contended that the mayor 

had a nondiscretionary duty to sign the resolution and that, in light of the mayor’s 

failure to fulfill that duty, the council had the implied authority to retain private 

counsel in its dispute with the mayor because of its perception that the town’s 

attorney could not provide impartial advice.  Id. 

The court rejected the council’s argument that the mayor was obligated to 

sign any resolution, holding that “[w]hile we agree that the Mayor has a ministerial 

duty to sign valid ordinances passed by the Council, that duty does not apply to 

invalid ordinances.”  Id. It then concluded that neither Wiley nor Todd applied to 

Steilamcoom because “[i]n both of these cases, the underlying substantive issue 

was resolved in favor of the party soliciting outside counsel before the court 

approved the expenditure of public funds for outside counsel.”  Id. at 96.  In 

Volkmer, the court said, the council did not seek a judicial resolution of its plenary 

authority over street improvements or a judicial determination that an emergency 

existed justifying the retention of outside counsel.  Id. at 96-97.  Volkmer thus 
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limited the two exceptions to circumstances in which the underlying legal dispute 

is resolved in favor of the party retaining special counsel. 

The City argues that under Volkmer, it cannot be held liable for Bremner’s 

legal fees because the lawsuit she initiated on behalf of the city council was 

dismissed with prejudice without a ruling in the council’s favor.  But we have 

concluded that the mayor lacked the legal authority to reject the council’s 

resolutions discharging Kenyon Disend and approving the contracts with Koler and 

Glenn.  The lawsuit Bremner was hired to initiate was not dismissed on its merits 

but was withdrawn at the request of a newly elected city council.  Had that matter 

proceeded to a decision on the merits, the city council would have prevailed. 

We conclude that this case is analogous to Todd, in which a court was 

asked to determine whether the mayor acted illegally and whether the conflict 

between the executive and legislative branches justified the retention of private 

legal counsel to adjudicate the validity of the mayor’s actions.  Todd, 17 Wn. App. 

at 405-07.  Here, the city council hired Bremner to challenge Mayor Benson’s 

power to reject City contracts for legal services.  And it seems apparent to us that 

the city council had a basis for seeking independent counsel because the dispute 

directly involved Mayor Benson’s authority to retain the attorney she selected as 

city attorney.  Linehan clearly supported the mayor’s actions, but also recognized 

in a 2016 email to the city councilmembers that their dispute with the mayor 

probably justified hiring special counsel to litigate the matter.  He wrote: 

[A] reasonable argument exists that the circumstances currently 
confronting the City of Black Diamond may well fall into the narrow 
category of situations recognized by Washington courts wherein the 
City Council may enter into separate contracts for independent legal 
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counsel on a particular matter.  Specifically, where the Council and 
the Mayor disagree over the legal validity of certain actions or 
practices, I believe most (but not all) courts would likely recognize a 
sufficient need for an independent counsel to be retained to advise 
the Council, and for the City to pay this expense. 

 
Because there were clear disputes between the mayor and city council 

regarding the legality of the mayor’s conduct and the city council would have 

prevailed in the lawsuit initiated by Bremner had it proceeded to final resolution, 

we conclude the council had the authority to contract with Bremner under 

Volkmer.7  We reverse the trial court’s order granting summary judgment for the 

City and remand for further proceedings consistent with this opinion.8   

 
 
 
        
 
WE CONCUR: 
 
 
 
 
 
   
 
 

                                            
7 We decline to reach the City’s alternative arguments that the attorneys’ failure to obtain a city 
business license constitutes a material breach and renders the contracts illegal.  The trial court did 
not decide this issue and, on this record, we cannot conclude as a matter of law that any of the 
attorneys materially breached their contracts by failing to obtain a city business license.   
8 The trial court awarded attorney fees and costs to the City under the prevailing party fee provision 
in the attorneys’ contracts.  Because we reverse the trial court’s order granting summary judgment 
for the City, we also reverse the award of fees and costs. 
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